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SURETY

 Agenda

 Resources

 Surety Reporting / Underwriting

 Contract Provisions

 15 Surety Best Practices

 REMEMBER – these situations are fluid; constantly 

being revised or interpreted by legislative actions 

and opinions
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ASSOCIATION MEMBERSHIP 

 A crisis engulfed by information.

 Information has been continuously developed and distributed by an association.

 Association Professional staff is a valuable resource. 

 Never has the dues spend been a better value. 
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SURETY POINTS

 While the surety world remains supportive of their clients and is 
encouraged that work is essential and forthcoming,  surety 
markets have been reaching out with proactive steps.

 Normal periodic financial and backlog reporting should 
continue.     

 We aren’t the author of most of these items, but  have collected 
them from various markets.   The amalgamation 
information=came to us in memos to be shared with clients . 
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REPORTING / UNDERWRITING

• CPA’s are working from Home.  No field work is allowed–Tax time is different but the need 
to report is not.

• With 12/31 being a significant FYE, dovetailing with bid season, your surety a little more 
vigilant turning statements around quickly is prudent and necessary 

• Your firms internal staff might be working from home.   Are your staff members equipped 
to do so?  Will systems allow this function and efficiency?  This will be a time where 
systems and there efficiency may be tested. 

• Many surety companies see this as a crisis of cash flow.    Having a handle on cash flow 
will be key.    

• Making organizational changes might be necessary. 
. 
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CONTRACT PROVISIONS – FORCE MAJEURE

It is important to read each contract as a whole. There is not a standard
force majeure clause and there are several contract terms that are likely to
come into play during a force majeure event.

• Force Majeure – there may be a stand alone clause entitled Force
Majeure that defines the applicable event.

• Delay – force majeure events applicable to the contract may be set
forth in the delay clauses.

• Changes – the process for requesting additional time and/or
compensation (as applicable) may be set forth in changes clauses.

• Notice – requirements for notifying the owner or prime contractor
may be included in the notice provision.

• Termination – Does the contract give either party the opportunity to
terminate for convenience in the event that work is suspended?
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RECENT COVID RELATED AIA 201 LANGUAGE 

Add new 8.3.4 to A201:: “Owner and Contractor recognize the existing and 

potential extraordinary measures being taken by governments, companies, and individuals 

due to COVID-19 and the potential impacts from the same on this Project. Owner 
shall not be liable to Contractor for extended overhead or 
any other delay damages, and the GMP shall not be 
increased, due to shortage of labor, materials or other 
causes of COVID-19.”
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KEY CONCEPTS

Not all force majeure clauses are the same

 Read the contract, consult an attorney as needed

 Comply with contractual notice requirements

 Does not need to be adversarial. Communicate early and often.

 Force majeure clauses will be construed narrowly

 Not a get out of jail free card for a difficult or bad project.
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DOCUMENT AND DRILL DOWN BY TASK

 How does the distancing effect the jobs and conventional work flows?  

Examples:    

 How is productivity  affected if the  mason can’t have a helper or the helper 

needs to stay 6 feet away?  

 How do tasks  requiring more than one worker such as moving scaffold? 
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DOCUMENT AND DRILL DOWN BY TYPE OF JOB

 Notice needs to be tailored----essential vs nonessential.  Type 

of work.  Type of job.     

 Notice needs to include additions or changes in cost.  This 

information will need to be accurately tracked and monitored. 
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THINGS TO CONSIDER: RECENT CONVERSATION

 Should you “Entertain a Change Order”?…….The client answered I am in the 
construction business NOT the entertainment business.  

 This contractor made the point that he need full direction, from owner 
directly, not a CM and Not a Architect on what needs to be done and how he 
is to be compensated.    

 Perhaps a full shut down may be more cost effective and efficient that the 
reviewed work flow. 
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We are temped by civic responsibility; the slogan, Bill Board or 

PSA regarding the crisis “We are all in this together”.    That 

said the contractor should remember “together” is a two way 

street.   Do not  give up rights and compensation without 

collaboration and written agreement .   
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SURETY CONCERNS

 1. Provide written notice of the impact/delay as soon as possible. Even if you are uncertain how long the delay will last, provide 
notice now that you believe this situation will affect the project critical path. Regardless of whether your contracts are public or 
private, give notice as soon as possible. Check the notice provisions of your contracts for details of how notice should be provided. 
If you have questions, work with your legal counsel. 

 2. On federal cost reimbursable contracts, review FAR 52.249-14 “Excusable Delay.” That clause authorizes non-compensable 
delay on cost-reimbursable projects for “(5) epidemics, [and] (6) quarantine restrictions.” If you conclude this clause may apply, 
include it in your notice. 

 3. On federal firm-fixed price contracts, review FAR 52.249-10 “Default.” That clause also authorizes non-compensable delay on 
firm-fixed price projects for “(vi) epidemics [and] (vii) quarantine restrictions.” If you conclude this clause may apply, include it in 
your notice. 
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SURETY CONCERNS

 4. Diligently monitor government actions, as new decisions may be made that change whether shelter-in-place orders apply to your 
business. If you have questions, work with your legal counsel. 

 5. Work with your counsel to ensure future contracts have force majeure clauses specifically including communicable disease 
outbreaks, epidemics and pandemics, and clear terms addressing the parties’ rights and obligations, and applicable procedures
after a triggering event. In the context of construction project contracts, for example, the force majeure clause should specifically 
address and allocate the burdens resulting from the unexpected delays and costs, state limits on the remedies available to each 
party, and dictate the steps the parties must take to get performance back on track as soon as the threat has passed. 

 6. Analyze contracts (prime contracts, subcontracts and purchase orders) to determine whether a force majeure event has 
occurred in relation to a particular contract. Many contracts have “force majeure” clauses. Some contracts will refer instead to 
“Acts of God,” “acts of government,” or “states of emergency.” Even if a contract does not have a specific clause, common-law 
doctrines such as commercial impracticability or impossibility may apply, and you should discuss these with your legal counsel. 
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SURETY CONCERNS

 7. Diligently monitor government actions, as new decisions may be made that change the analysis as to whether a force majeure 
event has occurred in relation to a particular contract. 

 8. Assess the potential consequences of claiming a right not to perform. 

 9. Consider making a good faith attempt to either perform or to take other steps to achieve the contract’s goal.  Remember this is a 
two way street, worker safety and project performance must be considered

 10. If excused performance will be claimed under a force majeure clause, take all actions the contract requires as conditions of 
excusing performance, such as giving timely notice, mitigating damages and following any dispute resolution procedures. 

 11. Create and keep detailed evidence proving the pandemic caused any damages, lost productivity, or made performance 
impossible, commercially impracticable, or commercially unreasonable (depending on the standard required under the force 
majeure clause or potentially applicable law). 
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SURETY CONCERNS

 12. Create and keep detailed evidence regarding your efforts to find alternative means of performing, communications with other 
contracting parties, and financial impacts, costs, and other losses incurred. 

 13. When other businesses contact you to claim their performance is excused, consider renegotiation on terms that are reasonable 
given the situation. If warranted, point out ways the other business could still perform or reasonable alternatives it could take in 
mitigation. 

 14.  In consultation with their counsel, may wish to consider modifying contracts currently being negotiated to address possible 
impacts of pandemics, supply chain disruptions and government action. Again, provisions such as Delays, Force Majeure, Changes 
(including changes to Contract time and the Contract price), Changes in Law, Claims, Owner Funding, Securing and Protecting Work, 
and Work Stoppages, Suspension and Termination may provide opportunities for appropriately protecting our customers in their 
future contracts.   Watch for contract modifications

 15.  Be mindful of supply chain disruptions for GC’s and especially for lower tier subcontractors.  The ability to procure goods and 
services may be disrupted effecting product delivery and schedules. 
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SURETY CONCERNS

• Surety companies caution and advise the efforts contractors make now to give notice, 
protect  rights, and identify evidence could be valuable in the coming weeks, months or 
longer as they work their way out of this crisis. 

• While at times  it may seem that it might be business as usual these are unprecedented 
times.   Read contracts, document, document, document  and put owners on notice.  

Again, when in doubt a contractor should reach out to counsel. Legal advice is ALWAYS 
better before something happens than after. 
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BUSINESS 

INSURANCE

 Agenda

 Property & Casualty (P&C) Industry Macro View

 Coverage & Premium Considerations

 Claims Guidance

 Risk Management

 REMEMBER – these situations are fluid; constantly 

being revised or interpreted by legislative actions 

and opinions
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 Cumulative policyholders’ surplus is more than 
$800 billion as of 2019:Q3, eight times what 
P/C insurers paid for 2017’s U.S. natural 
disasters

 Investment portfolios are diversified and able 
to withstand monetary loosening and equity 
market volatility

 In unlikely individual insurer insolvency, 
existing state guaranty funds will pay claims on 
insurer’s behalf

Source:  III presentation to NAIC
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Will there be coverage for lost business income or extra expense coverage as a result of the virus 
impacting my business?

 Business Income Coverage Trigger 

 Requires direct physical damage to covered property from a covered cause of loss

 Civil Authority & Ingress/Egress Extensions – Generally requires physical damage to covered property or property 
within a defined proximity and, for a limited duration; in many instances 30 – 60 days

 Virus & Pollution Exclusions

 CP 01 78 08 08 - NEW YORK– EXCLUSION OF LOSS DUE TO VIRUS OR BACTERIA

 Pollution Exclusions – Typically exclude virus, bacteria or microorganism (including parasites & fungi)

 Communicable Disease Exclusions  - Not as prevalent

 Special Form Cause of Loss (and its equivalent)

 Special Form Cause of Loss (and its equivalent) – CP 10 30 09 17

Exclusion 2.b:   We will not pay for loss or damage caused by or resulting from any of the following:  

Delay, loss of use or loss of market.

 Deductible & Waiting Period Considerations

 Waiting Periods can range from 24 hours to 96 hours; with 48 to 72 hours being most prevalent
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Will there be coverage for lost business income or extra expense coverage as a result of the virus 
impacting my business?

 Contingent Business Income Coverage (Supply Chain Risk) 

 Typically, coverage for Contingent Business Income (Supply Chain Risk) is provided via a coverage 
extension, at additional cost, however, the coverage itself requires that the supplier suffer a direct 
physical loss or damage to a specified, typically scheduled location

 Coverage most likely is eliminated depending on the exclusions in the coverage form itself or via a 
specific exclusion to the policy  
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Will my policy respond to costs associated with disinfection?

 Property  

 Most likely not, for the reasons just cited

 Some insurers, however, provide sub-limits for expenses associated with Communicable Disease

 General Liability

 This depends on the policy wording and the applicable exclusions.  Insurers will typically have a duty to 
defend you if its alleged you caused the contamination.

 Environmental Liability 

 As these policies are unique to each insurer and in most instances to each policyholder – there is no 
“standard policy’ - it’s important to read the policy documents

 While some policies do not consider a virus a pollutant, some policies may have coverage extensions 
which include disinfection as a result of a virus

 Coverage may be available for on-site cleanup costs at a covered location (i.e. typically a premises you 
own or occupy) for Biological Hazards (typically defined as human blood or human bodily fluids)

 Need to determine if Communicable Disease is excluded and for which coverage parts; policies are 
‘modularized’

 Some coverage may be available under Crisis Response enhancements
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Covers:  Bodily Injury, Property Damage, Personal & Advertising Injury, Property Damage Legal 

Liability and Medical Payments

 Policies are generally written on a “duty to defend” basis; the nature of the allegations in the 

summons & complaint will determine if coverage is triggered

 Pollution Exclusions will likely be cited as a disclaimer of coverage; careful evaluation of the fact 

pattern surrounding the allegations as well as a clear understanding of policy definitions is crucial

 Plaintiffs will have a heavy burden of proof in establishing a nexus; it will depend on the 

circumstance  

 e.g. Easier to establish proximate causation in a scenario where a passenger was exposed on 

a cruise ship that experienced an established outbreak, as opposed to a consumer potentially 

exposed during visits to multiple essential businesses
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 Workers’ Compensation  

 The default position for any employee inquiring about a claim for workers’ compensation benefits 
related to COVID-19 should be that it is not considered work-related, and if infected, claims should 
be made via the employees’ health insurance and disability carrier

 Any infectious disease, whether COVID-19 or the common cold is considered idiopathic under the 
workers’ compensation law and are typically found not to be compensable unless a claim is made 
by a healthcare worker who works in a unit with a specific exposure to an infectious disease (e.g. 
tuberculosis).
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 Exception  

 Should it be determined that a specific job site was compromised due to an employee who is 
diagnosed with COVID-19 then it is possible that claims from exposed coworkers will be found 
compensable

 it is anticipated that the workers’ compensation board will eventually designate a special hearing 
part and section of the law to deal with these cases and to make determinations on compensability

 Our recommended best practice for defense is to keep a comprehensive list of:

 Employees with positive COVID-19 diagnoses; 

 If other than office or facility setting any job sites where such employees worked (e.g. 
Contractor’s Employee);

 Co-workers who were potentially exposed to that employee within fourteen (14) days of a 
positive test or diagnosis
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 Employment Law, and employment practices claims are both fact specific

 No “Standard” policy form; coverage terms & conditions will vary - by insurer and risk

 Coverage will be determined based on the nature of the allegations (i.e. the “Wrongful Act”) and the terms & 
conditions of the policy, as issued

 The Definition of “Loss” in the policy will be the starting point for what may be covered

 Many policies provide pre-claim legal advice as part of their offering

 Qualified employment counsel should be consulted for anticipated changes in employment practices

 Some Covid-19 related employment practices claims may be covered

 Employment Practices claims may involve allegations including Bodily Injury.  Most EPL policies contain 
exclusions for loss related to Bodily Injury.  The applicability to a claim may hinge on whether the exclusion 
applies to claims “for” Bodily Injury or whether it excludes all claims “arising out of” Bodily Injury

 Some policies include a small grant of defense coverage for Wage & Hour, typically on a sub-limit basis.  To 
the degree that Covid-19 results in claims arising from certain leave or quarantine measures that impact pay, 
this feature may become relevant

 Legislation is changing at a record pace; the support of qualified employment counsel cannot be overstated
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 Products typically provide both 1st (Your Business) and 3rd Party Coverage (Liability) and coverage for Regulatory 
Defense & Penalties, Payment Card Liabilities & Costs, Media Liability, and eCrime

 1st Party:  

 Business Interruption owing to security breach or system failure

 Dependent Business Interruption Breach

 Cyber Extortion:  Payment that has been made by or on behalf of the insured organization with the Insurer‘s 
prior written consent to prevent or terminate an extortion threat; and necessary & reasonable expenses

 Data Recovery Costs

 3rd Party:

 Liability to others for:  Data breach, security breach, failure to disclose, failure to comply with jurisdictional 
requirements regarding the duty of care and protection of Personally Identifiable Information (PII)    

 Regulatory Fines and Penalties – Coverage usually limited to a sub-limit

 Payment Card Liabilities & Costs – Pays for indemnifying the insured organization for PCI fines and expenses 
and costs which it is legally obligated to pay because of a claim

 Media Liability – A broad array of coverage granted to address class dealing with privacy rights, defamation, 
libel, slander, disparagement, IP rights violations, etc…   

 eCrime:  Fraudulent Instruction, Funds Transfer Fraud, Telephone Fraud

4/9/202028

COVERAGE CONSIDERATIONS – CYBER LIABILITY 



 No “Standard” policy - each policy is different

 Exclusions:

 Bodily Injury & Property Damage

 However, electronic data is typically not considered tangible property

 Make sure you understand notice of circumstance and loss requirements; policies are typically Claims Made

 Do not admit liability, make any payments, incur expense or other obligations without the written consent of the 
Insurer

 If information has changed vis-à-vis what you provided the insurer via your initial application, consult with your 
broker and ask them to advise the insurer

 Many Insurers contract with vendors to provide pre-breach advice and topical information on mitigating risk –
consult with your broker to gain access to these valuable tools and resources 

 Understand that Ransomware attacks have increased dramatically and telecommuting creates new risks for 
employees, organizations, systems and those of their clients, vendors, and other providers 
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PREMIUM CONSIDERATION – STRATEGIES FOR CONSIDERATION

 Consider your prospective cash flow and liquidity 

 Insurers are amenable to help; regulators have also taken action

 Consider a request to lower your auditable and non-auditable exposure bases:

 Reduce anticipated sales and payroll figures – in-term and prior to renewal

 General Liability & Workers’ Compensation

 Reduce your anticipated property - business income limit(s), if warranted

 If a portion of your auto operations will be suspended, or if you can meet your obligations utilizing a smaller fleet, request ‘lay up’ 
credits for vehicles you don’t intend to use

 Request changes to payment terms – enhanced installment plans, payment extensions, payment deferral

 Request changes to minimum premiums, and minimum deposit premiums; more typical on specialty or excess & surplus lines placements

 Grace Periods – Many insurers have already voluntarily suspended late charges and penalties; most state regulators are requiring insurers to 
suspend, for defined periods, cancellation and non-renewal notices

 Talk to your Broker – Federal and State Guidance, Executive Orders, and Regulatory Changes & Guidance are rapidly emerging and changing 
the landscape almost daily
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 Understand that most insurance policies are unique, and in determining the applicability of coverage, start with a 
conversation with your broker

 Recognize your agent or broker’s legal relationship with your insurer – in what capacity are they acting?

 If you think you may have a claim, have your agent or broker take notice and report it; preserving your rights under 
your policy is paramount

 Agents generally have no or extremely limited authority to evaluate or settle claims; Brokers typically have none –
carrier involvement is essential 

 The Covid-19 outbreak is an unprecedented 21st century event, and there is very little specific case law, which 
means that insurers have little to turn to in the body of law – litigation is inevitable

 Legislative action may have an impact on conditions or coverage; while the policy is a contract of adhesion, 
legislative or regulatory action may set new expectations; recognizing that these, particularly attempts to “re-write 
the contract” may be constitutionally challenged

 Finally, getting first in line to present your proof and submittal of loss means that the carrier must meets its 
timeliness obligations to you.  Early submittal equates to timely service and less risk that your claim is delayed 
should insurers face large numbers of claimants

 Seek the advice of qualified counsel – Most Insurance Agents & Brokers are not attorneys and professional 
standards and the law prevent them from providing legal advice 
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RISK MANAGEMENT – WORKERS’ COMPENSATION 

4/1/202032

For those still working outside of their home, follow recommended practices for work sites and job sites.  

Refer to State, CDC, WHO and OSHA guidelines.

 Sick employees stay home

 Any employees with symptoms are sent home

 Follow CDC guidelines for separation, providing hand washing facilities and hand sanitizers

 Place CDC posters liberally in the worksite

 Regularly clean and sanitize high risk locations like offices, job trailers, heavy equipment

 Provide personal protective equipment

 Don’t share phones, PPE, hand tools



RISK MANAGEMENT – WORKERS’ COMPENSATION 

4/1/202033

 Limit the number of workers in a job trailer

 Spread out during toolbox talks/safety meetings

 Leadership & Management – Do not be cavalier – practice what you’re requiring and set the tone for how 

serious you are about your rules

 OSHA & COVID-19

 Recordable -- If contracted at work

 Reportable (Fatality, hospitalization) – If contracted at work

 Have a plan



EMPLOYEE 

BENEFITS 

CONSIDERATIONS 

 Health Insurance Updates

 Adjustments to Staffing/Employment

 Breaking down your options

 How to handle benefits

 Federal Families First Coronavirus Response Act 

 New York State Emergency Paid Sick Leave Law

 REMEMBER – these situations are fluid; constantly 

being revised or interpreted by legislative actions 

and opinions
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COVID-19 & HEALTH INSURANCE

 General Carrier Responses: (Carriers still waiting for further State guidance)

 Testing of COVID-19 at $0 cost-sharing and co-payments to members, 

 Treatment of COVID-19 costs currently vary:

 Some may remain at “cost share” per the plan document

 Some will offer waiver of cost-sharing and co-payments (i.e.; CIGNA through May 31st, 2020)

 Telemed services at no expense to members

 Early Refill on Supplies of Maintenance Prescription Medications

 Renewals expected to proceed per current established renewal dates

 Premium payment flexibility being offered by some in the form of extended grace periods; small 
group market
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HEALTH INSURANCE EXCHANGES

 NY State of Health & NYS DFS announce a special enrollment period for uninsured 

individuals to enroll in New York's official health plan Marketplace, and directly through 

insurers.

 *Extended through May 15, 2020. Individuals who are eligible for other NY State of 

Health programs – Medicaid, Essential Plan and Child Health Plus – can enroll year-

round.
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ADJUSTMENTS TO STAFFING

Reduction in Hours

 Most Medical and Ancillary carriers have said they 

will allow for impacted employees with a reduction 

in hours to stay on the medical plan, as long as 

premium is paid

 Possible updates to plan docs

 New eligibility parameter, or, special consideration during 

certain extraordinary events

Employee Furlough/Temporary Layoff

 comes with the understanding (not requirement) that 
the employees will be called back to work.

 Our Medical and Ancillary carrier partners have largely 
agreed (not mandated) that they will suspend the 
“actively at work” contract provision, so long as 
premiums are paid.

 will be able to stay on active coverage and maintain 
benefits if the premium is paid. 

 should see no reset of their deductible and/or out-of-
pocket maximum accumulators as long as they stay within 
the same plan during the same plan year
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ADJUSTMENTS TO STAFFING

 Employee layoff: a discharge of a worker or workers.

 For purposes of benefits, these employees lose their eligibility “link” to the Group Health 

Plans

 COBRA all eligible Benefits

 CONVERSION PAPERWORK

 Of Note – NYS is waiving the 7-Day waiting period for Unemployment Insurance benefits for people who 

are out of work due to Coronavirus (COVID-19) closures or quarantines.
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SPECIAL NOTES ON COBRA

 COBRA could also be used for furloughed workers, though not necessarily required by the 

carrier.  This establishes a mechanism for collecting payment, timelines, and provides 

some employer protection should a furloughed employee not return. 

 Choose the process that best fits your workforce

 Cancellation of coverage for non-payment is NOT a COBRA qualified event 

 COBRA payments, in any scenario, can be subsidized

 Keep in mind that the end of the subsidy does not create a new qualified event, and will impact eligibility 

for obtaining marketplace coverage
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NEW LEAVE 

REQUIREMENTS: 

LOTS OF 

BENEFIT…LOTS 

OF CONFUSION!

Federal Families First Coronavirus 

Response Act

New York State Emergency Paid Sick 

Leave Law 
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FEDERAL FAMILIES FIRST CORONAVIRUS RESPONSE ACT (FFCRA)

 Two components – emergency Paid Sick Leave, and Expanded FMLA in the case of school closures 
or child care unavailability, for working families impacted by COVID-19.

 Applies to employees of private sector employers with fewer than 500 employees, and certain
public employers

 Small businesses with fewer than 50 employees may qualify for exemption from the expanded FMLA 
(school/childcare closing) if such requirements would “jeopardize the viability of the business”

 An employee is entitled to take leave related to COVID-19 if the employee is unable to work for 
qualifying reasons, including unable to telework

 This act takes effect April 1, 2020 and remains in effect until December 31, 2020.
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FFCRA – QUALIFYING REASONS 

AN EMPLOYEE:

1. is subject to a Federal, State, or local quarantine or isolation order related to COVID-19;

2. has been advised by a health care provider to self-quarantine related to COVID-19;

3. is experiencing COVID-19 symptoms and is seeking a medical diagnosis;

4. is caring for an individual subject to an order described in (1) or self-quarantine as described 
in (2);

5. is caring for his or her child whose school or place of care is closed (or child care provider is 
unavailable) due to COVID-19 related reasons; or

6. is experiencing any other substantially-similar condition specified by the U.S. Department of 
Health and Human Services.
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FFCRA – SICK LEAVE 

 Two weeks (80 hrs) of paid sick leave for COVID-19-related reasons. If the sick leave is for an 

employee themselves, whether sick or seeking a diagnosis, all of the employee’s wages up to a 

maximum benefit of $511 per day must be covered. 

 If an employee is caring for another individual who is sick, or required to be home due to 

school/care closure, the leave benefit must replace at least two-thirds of the employee’s wages up 

to a maximum of $200 per day

 An employer cannot require that employees use other available paid time off before using the new 

emergency paid leave

 These are FT employee calculations; PT employees will have benefits based on the average 

number of hours the Employee works over a two-week period
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FFCRA – FMLA EXPANSION

 Twelve weeks of paid family leave for certain employees in the event of school/place of 

care closure. Employees must have been employed for at least 30 days with their 

employer and have a minor child whose school or place of care has been closed. 

 The first 10 days of this leave are unpaid, but the employee can overlap this with the 10 

days of paid sick leave previously noted, or use PTO. This benefit must replace at least 

two-thirds of the employee’s wages up to a maximum of $200 per day and no more than 

$10,000 per employee.

 Again - employee is unable to work (or telework)
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FFCRA – ANSWERS TO COMMON QUESTIONS

 NOT an insured benefit: Employers continue to pay employees for qualified leave and then are reimbursed quarterly 
as a tax credit against the employer portion of Social Security/MedicareTaxes. 

 Each covered employer must post on its premise a notice of FFCRA requirements, and distribute via email and/or 
post to an internal website for remote workers

 The Act expands the reasons for leave, but not the amount of FMLA leave; total amount of leave for all FMLA 
qualified reasons still capped at 12 weeks in a 12 month period

 No revised/official FMLA paperwork.  FMLA is largely self-administered; employees must support leave requests 
with appropriate information -qualifying reason for leave, a statement that the employee is unable to work or 
telework for that reason, documentation and leave date(s).

 Available exemption for emergency responders (DOL clarified specific positions 3/30)

 Leave is NOT available if the worksite closes, an employee’s hours are cut or is terminated,  furloughed or laid-off 
regardless of whether a business decision or per a federal, state, or local directive.
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NEW YORK STATE EMERGENCY PAID SICK LEAVE LAW

 Provides paid and job-protected leave benefits for both private and public employees subject to 

mandatory or precautionary orders of quarantine as issued by the state of New York, the 

department of health, local board of health, or any authorized governmental entity.

 Benefits under this law are not available to employees deemed asymptomatic or who have not yet 

been diagnosed with any medical condition and who is physically able to work, through remote 

access or other means.

 Additional update to NYS PFL which allows time off to provide care of a minor child subject to 

quarantine, adds COVID-19 diagnosis as a “serious health condition” effective late June.
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NEW YORK STATE EMERGENCY PAID SICK LEAVE LAW

 Employers with 10 or fewer employees and a net income less than $1 million: required to provide 

unpaid job protected leave for the duration of a quarantine order and guarantee the employee’s access 

to Paid Family Leave and disability benefits (short-term disability) for the period of quarantine

 Employers with 11-99 employees and employers with 10 or fewer employees and a net income greater 

than $1 million are required to provide at least five days of paid sick leave, job protection for the 

duration of the quarantine order, and guarantee their workers access to Paid Family Leave and disability 

benefits (short-term disability) for the period of quarantine.

 For duration of Quarantine, combination of PFL and DBL to 100% of pay to a maximum of $2,884.62 ($150,000 
annually) DBL waiting period is waived.

 Employers with 100 or more employees, and all public employers (regardless of number of employees), 

will provide at least 14 days of paid sick leave and guarantee job protection for the duration of the 

quarantine order.  This will not flow through DBL/PFL.
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ROSE & KIERNAN, INC. – YOUR TRUSTED ADVISORS

We will follow-up with answers to all your questions shortly after the 

webinar.

Keep in touch with your Sales Professional and Client Manager, we 

are here to help!

Follow our up-to-date Blog: www.rkinsurance.com/blog/

This information is intended to assist employers with compliance and administration of their benefits plans and is not intended to be legal 

or tax advice. This presentation may not be reprinted or duplicated in any form without the express consent of Rose & Kiernan, Inc.


